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The Circumstances Where the Quantum of Punishment
Prescribed by Islam for Certain Crimes
Can Be Reduced or Enhanced

e Fazal Elahi Qazi
ee Prof. Dr.Humayun Abbas

Abstract:

The crime of theft if committed in unavoidable circumstances
like extreme hunger or famine, Hadd punishment shall remain
suspended. A crime of Zina if committed in a situation where
the life of a woman is in danger because of hunger or thirst and
she committed Zina to acquire food items or drinking water to
save her life, she will be exonerated from the charges of Zina.
In the light of Quranic injunctions, the punishment of a slave
girl, if she committed Zina, is half as compare to independent
women and the punishment for the wives of the Holy Prophet
for committing the crime of fawahish or disobedience (Nushuz),
is double as compare to other women. 4.Contrary to this
principle, if a respectable person committed crimes under
Tazir, he deserves lesser punishment or mere admonition in the
light of tradition of the Holy Prophet:(Pardon the wrong done
by the nobles of the society”.5.For awarding the punishment of
Rajm, if the condition of Ihsan is fulfilled., he/she will be killed
by stoning. According to Shiah Imamiah, Allama Rasheed Raza
and others , when a person who is once married but due to
divorce or separation, is living alone or miles away from his
wife and not in a position to enjoy her company. If such person
committed Zina, he or she will not be awarded the punishment
of stoning.6...In the light of tradition, it is not allowed to award
death punishment except the following three circumstances.
Firstly, if a person, being a Mohsan, committed Zina, .Secondly,
after accepting Islam, if a person converted to other religion.
Thirdly, death punishment can be awarded in retaliation of
murder committed

It is in human nature to break the law under the influence of Nafs-e-
’Ammarah, which incites a person to commit a crime in violation of
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commandments of Islam or laws of the land. Islam being Din Fitrat corresponds to
human nature and in this respect, every arrangement has been made to promote
peace and tranquility in the society and curb the crimes of various natures
ranging from minor to heinous one.

It must be borne in mind that it is not the policy of law giver to award
his servant stringent punishment of Hadd at all cost rather there seems to be tacit
inclination on part of the law giver to ward off punishment from a person if he,
as a human being, committed any crime that comes within the purview of Hadd,
if there is slightest reason to do so. Secondly, the conditions prescribed for
proving Hadd crimes are so hard that compel a person to think for a while that
whether fulfillment of these conditions are possible to prove any crime if there is
no confession on part of a person involved. Thirdly, it has been emphasized not
to propagate and give publicity of the commission of these heinous crimes in
public. This principle becomes evident from the following traditions of the Holy
Prophet (SAWW) that:

It was narrated from ‘Amr bin shir‘aib, from his father, from his
grandfather, that the Prophet said: “Pardon matters that may deserve a Hadd
punishment, before you bring it to my attention, for whatever is brought to my
attention, the Hadd punishment becomes binding”.! The meaning of this tradition
is that: Hudud crimes if committed, it should not be publicized in society rather it
is preferable to resolve the matter before reaching to the court of Justice. If it is
reached there, then there will be no compromise, no relaxation and no
recommendation, rather it will be decided on merit. On proving the crime
beyond a shadow of doubt, the fixed punishment will be awarded. This principle
has been specifically mentioned in the Holy Qur’an in the context of the crime of
Hiraba. It also appeared in another tradition that as reported by Hadrat ‘Aisha (R.A)
from the Holy Prophet that: “Ward off Hadd punishment from the Muslims as
much as possible. If there is any way to acquit him, let him be freed without and
punishment. It is better for the man in authority to err in giving pardon to an
accused than making error in awarding radd punishment.”” In Ma’iz Aslami and
Ghamidiyyah cases, the Holy Prophet persuaded them to retract from confession
made by them. This also signifies that there are strong arguments in favor of
complete acquittal or reduction in the quantum of punishment.

The human nature and mind varies. There are peoples, for them, mere
admonition is sufficient to reform them, yet there are peoples who never reform
and commit crimes time and again, till you exterminate them. For such type of
people, stringent punishments have been prescribed by the lawgiver. The
justification of such severe punishment is based on public interest. (&= The
Shariah Qgives top priority to protection of lives, Religion, Sense, Property and
progeny and it has been termed as Magsid al Shari‘ah Or objectives of Islamic law. It
is inevitable to fulfill these Maqasid to secure the interest of the society.

In classical books of Jurisprudence, we find instances where a
punishment for certain crimes are either reduced or enhanced keeping in view
the circumstances of the crime, criminal and the specific situation which
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compelled him to commit a crime. This includes all crimes whether come within
purview of Hudud, Qisas, Tazir or punishment awarded under the doctrine of
Siyasat al Shar‘iyyah. For example, in a crime of Sariga or theft, if a person
committed theft is needy or destitute and in extreme hunger or such other
situations compelled him to commit a crime of theft to save his life, he will not
be awarded the prescribed punishment of Hadd or imputation of hand rather
lighter punishment is awarded or exonerated completely. Likewise, if the worth
of the stolen property is less than one forth of a prize of Dinar, or less than the
required quantity or Nisab, the person will not be awarded the prescribed
punishment. During the era of Hadrat ‘Umar (R.A), a person committed a crime
of theft by stealing a camel of another person. When he slaughtered the camel,
the matter came into the kind notice of Iadrat ‘Umar (R.A). First of all, Iladrat
‘Umar decided to implement the prescribed punishment of theft that is the
imputation of hand but soon after reconsidered/reviewed his previous decision
and awarded him the punishment of fine by doubling the price of camel on the
grounds that the circumstances might have compelled him to commit this crime.
He firstly asked the actual price of the camel and then doubled it.

Secondly, the sayings of the holy Prophet (SAWW) for such
circumstances are well known. It is reported from the Holy Prophet to have been
said that: " ouad dclae & 42ki¥“ “There is no imputation in unavoidable
circumstances of extreme hunger.”* During famine, Hadrat ‘Umar had suspended
the punishment of Hadd for the crime of Sariga. The detail of this incident
adorns the books of history.” Likewise, if a crime of Zini is committed in
unavoidable circumstances, like a woman faces extreme hunger or thirst and she
asks for food or water but a person becomes ready on a condition that she agrees
to provide him an opportunity of sexual intercourse. If the circumstance is that
her life is in danger if she consumes no food or water and thus she agrees on a
commission of Zina to protect her life, the principle of compulsion will apply
here and she will be awarded no Hadd punishment and the circumstances of
mitigating will arise here.®

In the holy Quran, the punishment of slave girl as compare to free
woman, is half if they commit a crime of obscenity. It appeared in the holy
Qur’an that:
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“So, once they have been bound in marriage, then, if they
commit a shameful act, they shall be liable to half of the
punishment prescribed for the free women. That is for those of
you who apprehend to indulge in sin. But that you be patient is
better for you. Allah is Most-Forgiving, Very-Merciful” ’
As mentioned above, the punishment of slave girl as compared to free
woman is half in crimes of Hudad including Zina. Likewise, the punishment of
high profile free women is double as compared to a slave girl. The holy Qur’an
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has discriminated between them in terms of punishment while kept them at par
in matters of belief, performance of religious obligations, cleanliness of body,
prayers and fasting but again discriminated them in performing religious
obligations like paying Zakat and performing Haj;. Allah almighty says that:
S L D57y e M G it 0 e 1S U 1 L el
Sl
“O wives of the Prophet, whoever from amongst you will

commit a clearly shameful act, the punishment will be double for
her; and it is easy for Allah to do so™®

It also appeared in the holy Qur’qn about double reward for
doing righteous acts.
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And whoever of you stays obedient to Allah and His messenger, and acts
righteously, We shall give her twice her reward, and We have prepared for her a
prestigious provision.” In the light of this verse, the concept of double reward for
righteous act and less punishment for committing a crime in adverse
circumstances is a hot topic of Islamic jurisprudence and the jurists have
discussed this issue in detail and the commentators of the Holy Quran have
derived arguments from these verses in their respective commentaries. ‘Allq ma
Qur=ub- writes about the double punishment for the wives of the Holy Prophet
and other high profile women that they have been blessed with every facility of
the world and has higher status in the society.
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Because of their higher status, honor and preference over entire women,
their punishment has been enhanced as compared to others.™

’Abu Bakar Jassas writes about lesser punishment for those, not blessed
with higher status and other worldly facilities that: “Since the blessing of God
upon these less fortunate people is less as compared to others that is why their
punishment for committing crimes under Hudad is half. The punishment of
women of higher status is double as compare to slaves because the blessings of
God upon them are innumerable, that is why the punishment for committing
crime by them, is severe. **

About the lesser punishment for slave girls, Mawlana Mawdadi Writes in
his celebrated commentary, The meaning of Quran that:”As regards the lighter
punishment for adulterous slave girl than for a free Muslim woman, it is based
on the fact that the latter enjoys double protection as compared with the former,
the protection of the family (even though she is married). In contrast to a free
woman, a slave girl does not enjoy any protection at all, if she is unmarried, even
her marriage does not make her position equal to that of an un-married free
Muslim woman, for the latter enjoys the protection of her status, her family, her
clan etc. On the other hand, a slave girl still remains, to some extent, under the
bondage of slavery and has no protection of the family, clan etc. Therefore her
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punishment should be half of an un-married free woman and not half of a free
married woman.*?

About the enhancement or double punishment for the women of noble
background as compare to slave girls, Mawlana Mawdudi says that:”The reason for
giving double punishment for a sin and a double reward for a good work is that
those whom Allah honors with high rank in society generally become the leaders
of men and the majority of the good people follow them for good or for evil.
Thus, their evil does not remain evil but becomes the cause of a people’s
degeneration, and their goodness does not remain their own goodness but
becomes the cause of the true success of many other people also. Therefore,
when they commit evil they are punished for their own as well as for other’s
degeneration, and when they do good they are not only awarded for their own
good works but also for this that they guided others also to do good. 3

While awarding the punishment of Rajam, it is necessary that the man
and woman who have committed Zina must be married free Muslim. But the
jurists of various schools of thought are not agreed on the definition of Thsan and
Mohsan. The general principle is that once a person got married, he or she
becomes Mohsan Or Muhsana even if one of them died or a divorce took place.
This is the view point of majority of the jurists. This rule is opposed by shi‘ah
Imamia and even the renowned commentator of the Holy Qur’an, *Allama Rashid
Rada has opposed this viewpoint. *Allama Rashid Rada writes while explaining the
word ’Thsan that the word Ahsan is derived from Hasana which means protected
place where entry is banned. It is also said that the word Hasanat al Mar’a( cwa> )

«1 0is used in the sense of pious woman. These words are used in relation to a

woman who is married. Since she comes in the protective custody of a man (her
husband) and it is said that as soon as she is married, her parents make her
Mohsina. It is one of the characteristic of a married woman that she prohibits her
husband from going other woman except his wife. ‘Allama has opposed the view
that a woman becomes Mohsina When she is once married though she might have
been divorced or becomes widow later. According to him, since she does not
enjoy the requisite advantages of Ihsan or being called Muhsan, if she has no
husband who can protect her. Once she is separated in the manner aforesaid, she
cannot be called Muhsina in the same manner as she cannot be called
Mutazawijah (married), or a traveler who has just returned from the journey
cannot be called a traveler or again a patient who regains his health can no more
be known as patient.**

According Shi‘a Imamia, Muhsan and Muhsana means a person who is properly
married and who is in a position to enjoy the company of the spouse. The Figh of
Imamia does not consider a person as Muhsan Or Muhsana Whose spouse is not with
him/her. The same view is supported by <Allima Rashid Rada as mentioned
earlier.”®

Those who oppose the punishment of Rajam, are of the view that only
hundred strips is the Hadd punishment both for married man and woman who
commit fornication. According to them, the punishment of Rajm neither can be
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doubled for the women of higher status as the wives of the holy Prophet nor can
be halved for slave girls. it is pertinent to mention here the view point of
acclaimed commentators about the word fahisha as appeared in the verse
regarding the wives of the holy prophet is that it is not permissible to derive the
meaning of Zina from this word or attribute the heinous crime of Zina towards
the wives of the Holy Prophet. Here it means “Nushoz”or disobedient and not
following the high moral values prescribed for the wives of the Holy Prophet
(SAWW).

The net result of this difference between various schools of thought is
that mitigating circumstances arise when a person who is once married but due
to divorce or separation or a person is miles away from his wife and not in a
position to enjoy her company. If such person committed Zina, he or she will not
be awarded the punishment of stoning. This view point is not supported by the
majority of the jurists.

In preceding pages, we have mentioned that if a respectable personality,
specifically the wives of the holy Prophet, commit any crime of obscenity, they
will be awarded double punishment because, their influence, honor and respect.
Generally speaking a known personality has the capacity to shift or influence
other peoples by his acts, life style and manners and thus his individual act does
not remain mere an act of a single person but affect the whole society. The other
people intentionally or unintentionally follow him. That is why double
punishment has been prescribed. In Ta‘zir, it is totally different and applied in a
different way. If a respectable member of the society commits a crime other then
Hudud and Qisas, he will be treated differently as compared to an individual who
is habitual and commits a crime time and again. For such type of people, i.e
respectable members of the society, mere appearance before the S.H.O or mere
admonition is sufficient to reform or deter them from committing a crime.

In this respect, the following tradition of the holy Prophet is referred.

The tradition says that:- > 541 V1 8 e ©ledl 45 ) L3I(Pardon the wrong done by

the nobles of the society except the crime of Hudad and Qisas.™® In the above cited
two cases, the circumstances compel to enhance or mitigate the prescribed
punishment. If a respectable person of the locality, as a human being committed
any crime which comes within the purview of Ta‘zir, he deserves less punishment
keeping in view his respect in the locality and excellent previous record but, if he
repeated the same crime or committed any other crime for a second time, in a
subsequent period, he deserves no such concession or relaxation being
respectable person of the locality rather he will be awarded harsh punishment
like others.)” In the same manner, if a Hadd crime is committed in a war zone
during war with enemy, Hadd punishment will not be implemented. In this
respect, the case of Khalid bin Walid can be referred. The detail is that, in a war
Zone, some captives were kept in a place and it was extremely cold weather.
Khalid bin Walid told the guards of the arrested captives that:sS) ul 15583 “keep

your prisoners warm “The word “, $2”’in some dialect of that area, this word was
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also used in the meaning of killing. The guards of the prisoners presumed that
the commander in Chief has ordered them to kill the prisoners. So they killed all
of them. When the matter was brought into the notice of Hazrat Abu Bakar Siddiq,
he did not order to punish the guards nor Commander in Chief.*®

The vast majority of the jurists opine that if the criminal is incorrigible
and his activities have created total unrest in the society and the life, properties
and honor of the members of society is not protected, in such circumstances, the
head of the State or Ulil ’Amr is empowered to award him death punishment
under Tazir. His extermination would result in peace in the society. However,
this principle or verdict is criticized and opposed on the following grounds. Ta‘zir
punishment is designed to reform the offender, as mentioned earlier. Therefore,
generally, capital punishment is not allowed. If a criminal is exterminated, the
guestion of reformation does not arise. Those who oppose the -capital
punishment, they place reliance on the following two traditions: In these two

traditions of the Holy Prophet it has been held that: i £ 1usU V) phows T4l 23 12 ¥
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“It is not permissible to take the life of any person except in the following three
situations: (1) Converting to other religion after accepting Islam..(2)Committing
adultery after marriage fulfilling the conditions of Thsan. (3) Execution by way of
Qisas for unlawful killing of innocent person. In a situation other than these, it is
impermissible to take the life of other.*

In the above cited tradition, two other situations have not been
mentioned. In the holy Qur’an, we find the detail of death punishment in Hudad
and Qisas which are as under: There are four cases where death punishment can
be awarded in Iudud and Qisas in the light of commandments appeared in the
Holy Qur’an and Sunnah of the Holy Prophet. Three of them relate to Hudad and
one of them relates to Qisas and Diyat laws. The first one is Zani Mohsan Of
Mohsana, Who is a Muslim, sane, free and adult if commits zina, shall be killed by
stoning provided that the crime is proved in the way as provided by the shari‘ah.
Secondly, whoever being an adult is guilty of Hirabah, in the course of which he
commits murder also, he will be given death punishment by way of Hadd in the
light of Qur‘anic commandments. Thirdly, if a Muslim who is not insane becomes
apostate or converts to other religion, he will be awarded death punishment in
the light of sayings of the holy Prophet (pbuh) that” Kill the person who after
accepting Islam, converted to other religion. Lastly, the rebels who come out
revolting against the rightful Imam, shall be killed if they refuse allegiance. Allah
almighty says that:
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And if two parties of the believers fall to mutual fighting, then make

reconciliation between the twain. Then if one of them rebelled against the other,
fight that party which rebelled till it returned unto the affair of Allah; then if it
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returned, make reconciliation between the twain with justice and be equitable;
verily Allah loveth the equitable.?

Though the punishment for the crime of Baghawat s has been
prescribed in the holy Qur‘an but this law is not included in the list of Huddud
laws enforced in Pakistan but there are certain provisions in Pakistan Penal Code
where the death punishment has been prescribed for similar crimes, under
Sections 121, 132 of Pakistan Penal Code 1860. Those who oppose death
punishment by way of Ta‘zir, derive arguments from the following tradition. « ..
okl s - 2 3 1= “The person who while awarding punishment in crimes other
than Hudad, if raised the quantum of punishment equal to Hudud, he is the
transgressor”.?" The jurists of Islam have discussed this issue also and it transpires
from their discussion that: Where the whipping or stripe have been fixed as Hadd
punishment, the punishment of whipping under Ta’zir cannot exceed padd
punishment. In ‘Umdah al Qari, Badruddin ‘Aini has mentioned this tradition as
abrogated by the Quranic Verse 1sus 4 i i Ls 5 oy 22

The jurists of various schools of thought have fixed death punishment
under Ta‘zir for various crimes with minor differences. The detail is as under:

1. The Muslim spy shall be awarded death penalty as a Ta‘zir punishment
when it becomes necessary for public good. This opinion is supported by

Imam Malik and Imam Ahmed bin Hanbal and there are instances and

precedents in Islamic history.

2. The person calling upon the Muslims to accept innovation in their faith.

@ sy shall be awarded death punishment under Tazir. ‘Umar bin

‘Abdul ‘Aziz had awarded death penalty to one Ghilanul Qudri Who used to
call upon the Muslims to accept innovation in their faith. This viewpoint
is supported by Imam Malik, Imam shafi and Imam Ahmed bin Hanbal.

3. The third one is the person who is incorrigible and cannot be reformed
by applying other tactics. In Arabic, such person is called ¢ [Tstus 5 ¥ s

J#t ¥y “The person one cannot get rid of his mischievous activities

unless he is killed” When It becomes absolutely essential and the
offender is so incorrigible that all endeavor to reform him proves futile
and it become also necessary to exterminate him in order to safeguard
the society against the evil effects of his acts, such person shall be
eliminated. Imim Abu Hanifi opposed this view point.? A jurist was
asked that is it permissible to kill a person if one finds a person with his
wife in objectionable condition? The Jurist replied that if it is possible to
stop the rapist by mere intimidation and warning from committing zina,
then the killing of such person is not allowed, otherwise the husband is
authorized to kill him. From this kind of permission, it reveals that in
certain circumstances, extraordinary steps are taken to counter or
eradicate the crimes.* There is divergence of opinion amongst the
Jurists about death penalty by way of Tazir. The offences for which
Hanafi award death punishment by way of Ta‘zir or chastisement, are
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treated differently by the Jamhoor (Majority of jurists). They regard such
penalty as Qisas or Iadd. According to Hanafi jurists, the person who
kills another person by using some heavy thing (Jai. L ) shall be

executed by way of Ta’zir. likewise, the one who commits sodomy, shall
be awarded death punishment by way of Tazir. While according to
Jamhar, the one who commits murder by using some heavy thing or
commits sodomy, the former shall be awarded punishment by way of
Qi 7 while the later shall be awarded punishment by way of Hadd. =

According to Maliki, Hanbali and shaf‘ Jurists, the person who calls upon
Muslims to accept innovation in their faith shall be punished by way of Ta‘zr
while Hanafi consider such person as Murtad, (23<) and propose to award him
punishment by way of add. The person who commits blasphemy or utter,
derogatory remarks against the Holy Prophet peace be upon him shall be killed

by way of Tazir. Likewise, sorcerer or Zindiq (&) Or the person who repeatedly

commits theft shall be killed by way of Ta‘zir.”® Most of the Jurists maintain that

Imam is empowered to award death punishment by way of Ta‘zir when public
good require it or the life of the offender poses the danger of perpetration of evil
caused by him which can only be eradicated by his execution.

In this respect, ‘Abd al ‘Aziz ‘Amir, the author of (a.oYi ax & 5 5l Writes

that: | say, death punishment by way of Ta‘zir is permissible, because to depend
only on Hudiad and Qisas, not only tantamounts non adherence to law giver's
object of punishment but is also considered to be irrational and against sense.
There are offences more heinous then those for which death punishment has
been prescribed by way of Hadd and Qisas. There are also some habitual
offenders, they not only commit crimes but also try to commit more heinous
crimes in horrifying manner. No punishment how severe and stringent it may be,
will deter them from committing crimes. So to save the society from their evil
effects, it becomes necessary to exterminate them. Some of the offences are of
such nature which not only destroy the peace and security of the country but
become detrimental for religion and faith also; therefore, to eradicate the evil
effect of such crimes and to protect the society, it becomes necessary to award
death punishment by way of Ta‘zir.”’

The jurists of Islam have prescribed no specific conditions for the person
spreading corruption in the land like freedom, number, sex, displaying arms or
belonging to a specific nation or tribe etc. A single individual, even a female, if
acted in a manner which are detrimental to the interest of public good, or come
within the purview of >,y  sL.s, the man in authority is empowered to bridle

the culprit towards the right path. The jurists of Islam are of the view that a person
spreading corruption on earth u=_¥! 4 sld) can be awarded death punishment by
way of Ta‘zir. The jurists have not confined Fasad fil ’ard to specific crimes but it
encompasses all types of sins even comparatively minor crimes like jealousy,
cheating, bribery, misappropriation, corruption etc, which normally affect the
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peace and tranquility of the society. Fasad fil ’ard is very comprehensive word and
includes any crime that, in the opinion of the legislative body of the Islamic
state, upset social structure of the society and causes disruption. Commotion,
moral degradation, corruption and indiscipline in its rank and file" The apex
Courts in Pakistan, including Federal Shari‘at Court and Peshawar High Court
have also held that the person involved in Fasad fil *ard Will be given death
punishment.?® The jurists have discussed this issue with specific reference to the
followmg Qur’émc Verses:-
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(The only reward of those who make war upon Allq h and His

messenger and strive after corruption in the land will be that they

will be killed or crucified, or have their hands and feet on
alternate sides cut off, or will be expelled out of the land)®

b I 8 WSS 201 5l ) b s Ll (Whosoever kllleth a

human being for other than’ manslaughter or corruptlon in the

earth, it shall be as if he had killed all mankind) )*

Regarding death punishment for creating mischief on earth, the view
point of some acclaimed commentators of the Holy Qur’an have also been
discussed in detail .They have used the word “Fasad” in a wider sense not
confined to dacoity or highway robbery. Mischief on earth includes the
aggressions and invasions of the Non-Muslims, the mischief of apostasy,
highway robbery, murder, criminal plotting, and subversive propaganda. Every
crime is liable to punishment as follows:(i) Execution (ii) Crucification (iii)
Cutting of right hand and left foot (iv) Imprisonment somewhere else as held by
the great Imam Abu Hanifi". 3L ¢ Allama Abu Bakar Jassas and Tabari are also of the
view that the person involved in spreading mischief on earth will be awarded
death punishment in the light of Qur’4 nic commandments. 2

Amin Ahsan Islahi, @ prominent commentator of this sub-continent

while elaborating verse Al-Ma’ida-33 writes that:
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‘Allama Qurrubi has the same view that the commandment
contained in the Quranic verse about Hirbah, as quoted above,
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should not be confined to Hirabah only, rather it encompasses

all other crimes which have the tendency to destabilize the
foundation of Islamic State. He has referred the case of two tribe

‘Akal and ‘Arnyin, Who were awarded severe punishment by the

order of Holy Prophet for their involvement in killing, robbery,

and other subversive activities. *

In this respect it is appeared in Swy) 48 A aiadl 4 d-llwritten by

Egyptian scholar that:’
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"No specific conditions have been prescribed for the person spreading mischief
on land, like freedom, number, sex, displaying arm or belonging to any specific
nation or tribe. A single individual, even a female, if acted in a manner which are
detrimental to the interest of the public good, or come within the purview of 2l

w=au¥) & the man in authority is empowered to bridle the culprit towards the
right path. This writer further stated that:
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The head of the State is empowered to award death punishment
in offences like bribery, cheating and other matters which are
detrimental to public interest. In doing so, it is necessary to apply
firstly lighter corporeal punishments like flogging or, lashes on
the offenders. If he does not reform, but continued to commit the
same crime again and again, it means that he is a hardened
criminal and totally inclined toward crimes. There is a need to
opt between two choices either to let him and other criminals to
continue subversive activities and spreading mischief on land or
to stop them from spreading Fasad on the land and protect all
other peoples from the evil effects of their activities.

There is no controversy on the point that that the rights of the people
have precedence over other things. He further stated that: According to majority
of jurists, death punishment by way of Ta‘zir is permissible but the question
arises whether death punishment by way of Ta‘zir can be awarded to a person
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guilty of giving bribes? The answer is that:"This punishment can be awarded to
all those spreading mischief on earth (_>,¥1 s ..+.is) if the society is not ensured.

It is thus concluded that the person involved in the crime of bribery, the person
who calls upon the people towards innovation or the person who commits
heinous crimes of Hudad repeatedly, where no death punishment has been
prescribed, death punishment can be awarded under Ta‘zir by bringing these
crimes within the purview of Fasad fil *Ard. *

There are circumstances where death punishment can be awarded by
way of Hadd, for which, no death punishment has been prescribed for that crime,
like drinking wine, theft etc. The question arises whether the decisions of
acclaimed companions of the Holy Prophet still remain in place and applicable?
The answer is in positive. These punishments are still applicable and can be
awarded on the basis of common I‘llat or (legal cause). ‘Allama Ibn al Qayyim
and other jurists have enumerated the circumstances where enhanced punishment
can be awarded in the light of these decisions. lbn al Qayyim has derived
arguments from the tradition of the Holy Prophet reproduced below: It is
reported from the Holy Prophet that:
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"A person involved in drinking wine for the first time, he will be
awarded the punishment of whipping or stripes. If he repeated the same crime for
the second time, he will face the same punishment of whipping or stripe but if he
repeated the same crime third or fourth times, award him death penalty. " *
However, in the case of Aba Mahjan Thagafi, who was caught red handed more
than four times, was not awarded death penalty rather he was arrested and tied in
a chain and kept with Muslim army when they were in expedition of Qadsiyah
war. During the course of fierce fight, when he saw the muslim army retreating
and meeting casualties, he requested the wife of S‘ad bin abi Waqas to give him
permission to participate in a war by providing him a horse and sword. The wife
of S‘ad bin Abi Waqqas provided him all facilities including horse. The Muslim
army had so far met heavy causalities. He fought gallantly and played a heroic
role in defeating the enemy. When the war came to an end, he tied himself in a
chain. For his heroic role in the war, he was released by Hadrat ‘Umar the then
Khalifa or head of the State. ** From the following tradition, the punishment of
death penalty can be awarded for drinking wine in utter violation of Islamic
commandments. The tradition is as under:
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Wailum-Al-Humairi asked the Holy Prophet regarding wine that "Our

home town is located in an area where the weather is extremely cold and we

have to work very hard to earn our livelihood. So to counter the adverse
circumstances, we squeeze and prepare a drink from wheat which gives us
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energy to face cold weather and in doing hard work. The Holy Prophet asked
whether it is intoxicant. He said "Yes" the Holy Prophet said:" avoid its use".
Wailum Al-Humairi said that the people are not in a position to give it up. The
Holy Prophet said "If they refuse to give it up, then kill them"“’ There are many
traditions where death punishments have been prescribed for other crimes, which
are enumerated below:
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Reported by Ibn ‘Abbas from the Holy Prophet to have been said that If
you found any one committing sodomy, kill both of them, the person committing
this crime and with whom, it is committed.** During the era of Hadrat Abt Bakar
Siddiq, Khalid bin Walid reported about the incidences of homosexuality in the
region. Hadrat Abu Bakar Siddiq with the consultation of acclaimed companions
including Hadrat ‘Ali, directed Khalid to burn both of them alive. In later period,
‘Abdullah bin Zubair and Hisham bin ‘Abdul Malik also awarded death punishment
to those involved in sodomy. According to Ibn ‘Abbas, a punishment for the
crime of homosexuality is dropping upside down from the top of the hill.
For committing the crime of incest, there are precedents where death
punishment was awarded during the life time of the Holy Prophet (SAWW). It is
reported that:
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"Reported by Bara bin Ghazib, once my maternal uncle came
across carrying a flag in his hand. | asked him about his
distination.He said that the Holy Prophet has sent him to a
person who has married with the wife of his father to bring his
head. Reported by ‘Abdullah bin ‘Abbas from the holy Prophet to
have been said that: Kill the person who committed sexual inter
course with the female of prohibited degree or committed
incest.”*
It is also appeared in the tradition that. In circumstances where one
cannot get rid of mischievous activities of a person, he will be executed:
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It has been reported on the authority of ‘Arfajah who said: I have heard
the messenger of Allah saying that: Different people make their appearance in
the near future. "Anyone who tries to disrupt the unity and affairs of the Muslim
community in a situation when they are all united, you should strike him with the
sword whatever he may be.*
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In this respect ‘Allama Ibn ‘Abidin shami writes that: An offence, where
no death punishment is prescribed for the offender for committing certain
crimes, death punishment can be awarded in a situation where the offender
commits these crimes repeatedly and it is in the interest of public good.
Likewise, the number of Hudud may also be increased if the situation is
warranted. The person committing theft repeatedly or Kills the citizen by
strangulation, or becomes apostate or being a Muslim, acts as a spy for enemy,
all of them shall be killed to protect the people from their evil effects and to
promote peace and tranquility in the society.*

Mawlana Salamat ‘Ali, the author of Islami Faujdari Qantun, writes that:
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A Muslim spy who provides secret information to the infidel will be

killed because of facilitating non Muslims to spread disorder in the land. A
person came to the court of Holy Prophet and discussed issues with the Holy
Prophet and after a launch, disappeared from the scene. When it came into the
notice of the Holy Prophet, he ordered to chase and kill hime kst «,1 ). In

compliance, Hadrat *Ubay, who was a fast runner and other people chased and
killed him and his belongings and properties were given to Hadrat *Ubay.*®

A story of a woman, who was carrying a letter wherein information
about the Muslim of Mecca had been provided, adorn in the books of tradition.
The holy Prophet ordered Hadrat ‘Ali, Zubair and Maqdad to go towards “Rawza-
al-Khakh” where they will come across a woman hiding letter somewhere in her
body. Take this latter from her and let her go and if she refused to hand over the
latter, then Kkill her on the spot. The original order of the holy Prophet was as
under: “Take a letter from her and let her go and if she refused to hand over the
letter, then kill her on the spot.”* From this order of the Holy Prophet, it
transpires that a spy of enemy if refused to disclose the information he or she
wanted to convey the enemy secretly, he will be killed.

From the above discussion, it transpires that Islam is a complete code of
life and it covers every aspect of human life. The objective of Islamic law is the
protection of the interest of the people individually as well as collectively. To
achieve this objective, a strategy has been evolved to meet various situations
likely to confront by a person during his life time. In this respect apart from
Hudad and Qisas, the head of the state or Qadi has been given vast power under
Ta‘zir and under the doctrine of siysa al Shari‘ah to meet the circumstances which
compel a person to commit a crime.
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